STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
HUGH ALLEN ODEN
Petiti oner,
VS. Case No. 98-2186

DEPARTMENT OF TRANSPORTATI ON,

Respondent .

N N N N N N N N N N

RECOMMVENDED CORDER

This cause cane on for formal hearing on Cctober 6, 1998, in
Tal | ahassee, Florida, before Suzanne F. Hood, Adm nistrative Law
Judge with the Division of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Hugh Allen Gden, pro se
8612 Westvi ew Lane
Pensacol a, Florida 32514

For Respondent: Brian F. McGail, Esquire
Depart ment of Transportation
Haydon Burns Building, Ml Station 58
602 Suwannee Street
Tal | ahassee, Florida 32399-0458

STATEMENT OF THE | SSUES

The issues in this case are: (1) whether Petitioner has
standing to bring this action; and if so, (2) whether Respondent
properly denied his application for a driveway/connection permt.

PRELI M NARY STATEMENT

In a Notice to Deny Permt dated March 23, 1998, Respondent

Department of Transportation (Respondent) denied Petitioner Hugh



Allen Oden's (Petitioner) application for a connection permt,
Permt Application Nunber 98- A-394-0013.

Petitioner requested an informal hearing on April 21, 1998.
Respondent subsequently determ ned that the case involved
di sputed issues of material fact. On May 12, 1998, Respondent
referred the case to the Division of Adm nistrative Hearings.

Respondent filed a Response to Initial Oder on May 21,
1998. Petitioner filed his response on May 28, 1998. A Notice
of Hearing, dated May 28, 1998, schedul ed the case for hearing on
October 6, 1998, in Pensacol a, Florida.

On July 1, 1998, Petitioner filed a ex parte letter
requesting information about hearing procedures. On July 13,
1998, the undersigned issued an Order Publishing Ex Parte
Conmmuni cat i on.

On July 22, 1998, the undersigned issued a Notice of Video
Hearing and Order of Instructions. This notice advised the
parties that the hearing woul d be conducted on Cctober 6, 1998,
by video tel econference. Pursuant to the notice, the
Adm ni strative Law Judge would be | ocated in Tall ahassee,
Florida. Oher participants in the hearing would be | ocated in
Pensacol a, Fl ori da.

On August 24, 1998, Petitioner filed a request for the
hearing to be held with all parties appearing in Tall ahassee,
Florida. The undersigned granted this request by order dated

August 11, 1998.



During the hearing, Petitioner testified on his own behalf.

He of fered six Exhibits which were admitted i nto evi dence.



Respondent presented the testinony of two w tnesses.
Respondent's Exhibits DOl 1-6 and 8-10 were admtted into
evi dence.
One of Respondent's exhibits was a deed to the property
whi ch was the subject of Petitioner's application. The deed
rai sed questions regarding Petitioner's standing to request a
formal hearing. The undersigned granted Petitioner |leave to file
a post-hearing exhibit on or before Cctober 16, 1998,
denonstrating his ownership interest in the subject property.
Petitioner filed a post-hearing exhibit on October 15, 1998.
A copy of the transcript was filed with the D vision of
Adm ni strative Hearings on Cctober 30, 1998. Petitioner filed a
Proposed Reconmmended Order on Novenber 12, 1998. Respondent
filed a Proposed Reconmended Order on Novenber 16, 1998.

FI NDI NGS OF FACT

1. On February 24, 1998, Petitioner submtted a
Dri veway/ Connection Application, Nunmber 98A3940018 to Respondent.
Petitioner's application sought a permt to construct a
driveway/ connection to a proposed retail sales office project for
Lot 13, Bl ock 396, Avol on Beach Subdivision, in Santa Rosa
County, Florida. The site of the proposed project is |ocated at
2996 Avol on Boul evard (State Road 281), between the |1-10 exit
ranp and San Pablo Street.

STANDI NG

2. Petitioner entered his nane on the application as owner



of the subject property. Petitioner signed the application as
owner with title to the property. He signed the application
certifying that he was famliar with the information contained in
the application and that to the best of the applicant's know edge
and belief, the information contained therein was true and
correct. Petitioner did not fill out a section of the
application entitled, "Are You An Authorized Representative?"

3. Respondent relied on Petitioner's certification that he
was the owner of the property and processed his application.

4. During the hearing, Petitioner initially testified that
he bought the subject property in February of 1998. There was no
dri veway connection fromLot 13 to Avol on Boul evard in February
of 1998.

5. Petitioner did not have a copy of the deed to the
subj ect property with himat the hearing. He admtted on the
record that a deed indicating his ownership interest was not
filed with the public records in Santa Rosa County. He also
admtted that no such deed exi sted.

6. Petitioner clainms that the | and was under contract but
"had not gone to closing yet." Petitioner did not have a copy of
the contract to offer as an exhibit at the hearing.

7. Respondent produced copies of two deeds for the subject
property at the hearing. The nost recent of these deeds was
recorded on July 14, 1997. It indicates that the property is

owned by the George H Mss Trust, George H Mdss, Trustee.



8. Petitioner's post-hearing exhibit consisted of two
docunents. The first is a Menorandum Agreenent dated February 2,
1998. The nenorandum i ndi cates that Tim OQden, Agent for 3/0
Partners, LLC, paid $500 in earnest noney as a deposit for the
purchase of the subject property belonging to George Mdss, with
the closing to take place on or before April 15, 1998, contingent
on specified terns of purchase.

9. One of the terns of purchase requires proof of |egal
access to San Mateo Avenue which is the subject of this
proceedi ng and has not been fulfilled. Additionally, Petitioner
di d not present evidence that any of the other conditions of the
contract have been fulfilled.

10. The Menorandum Agreenent is signed by Tim Gden, Agent
for 3/0 Partners, LLC, as buyer and George H Mbss as seller.

11. The second docunent included in Petitioner's post-
hearing exhibit is a copy of a cancelled check in the amount of
$500 payable to George Moss for the subject property and signed
by Tim Gden. M. Mss endorsed the check for deposit.

12. Petitioner's name does not appear anywhere on the
Menor andum Agreenent. There is no direct evidence show ng
Petitioner's relationship to Tim Gden or 3/0 Partners, LLC. He
has not denonstrated that he has an ownership interest in the
property.

PERM T APPLI CATI ON

13. In a Notice to Deny Permt dated March 23, 1998,



Respondent advi sed Petitioner that his application was deni ed.
Respondent’'s notice gave the foll ow ng reasons for denying the
appl i cation:

The Limted Access R ght of Way and fence

were not shown on the plans. A field review

found this proposed connection within the

Limted Access Right of Way. This section of

State Road 281 is a Limted Access Facility,

in conjunction with I-10. Access to the

property can not be permtted through the

Limted Access Fence or across the Limted

Access Right of Way. Access rights were

acquired for the construction of 1-10 and the

i nterchanges. Access can not be permtted to

the ranps or ranp tapers.

14. On or about April 7, 1998, Petitioner provided
Respondent with a revised Driveway Permt Draw ng show ng the
Limted Access Right-of-Way and fence.

15. Petitioner admtted in a tel ephone conversation with
Respondent's permt engineer that a previous owner had been
conpensated for the |oss of access to Avol on Boul evard when the
| -10 i nterchange was constructed.

16. The subject property did not have an existing driveway
connection when the |I-10 interchange was constructed. The Shel
service station and the used car |ot, which are |located at the
Avol on Boul evard i nterchange, had existing driveway connections
before the interchange was constructed.

17. Simlarly, driveway sites near the intersection of
Davi s H ghway, in Escanbia County, and |-10, were in existence at
the tinme the 1-10 interchange ranps were constructed. These

exi sting driveways were allowed to remain after construction of



the ranps. New driveway connections would not be permtted at
these locations. Permits will not be granted if these properties
undergo a substantial change in use which requires a change in
perm tting.

18. Petitioner's description of the |ocation of the off
ranp, ranp taper, and |limted access area of Avol on Boul evard are
erroneous. The proposed driveway for the subject property is
| ocated in the off ranp | ane.

19. Federal highway regul ations require control of
connections beyond the ranp termnal of an interchange for at
| east 100 feet in urban areas and 300 feet in rural areas. This
control for connections to crossroads nust be effected by
purchase of access rights, providing frontage roads, controlling
added corner right-of-way areas, or denying driveway permts.

20. Petitioner's proposed driveway would be |located within
300 feet fromthe end of the taper of the off ranp. Federal
regul ations prohibit the issuance of a new connection permt for
a site wwthin that area.

21. Additionally, Petitioner's proposed driveway connection
woul d cause a safety and operational problemon the state highway
systemdue to its location in the off ranp of the I-10
i nt er change.

22. There is no persuasive evidence that Santa Rosa County
has abandoned the street which is adjacent to Lot 13 and the

Shell station, 32nd Avenue. Petitioner did not establish that



there is no |l egal access fromLot 13 to Avol on Boul evard ot her
than by issuance of the subject permt.

CONCLUSI ONS OF LAW

23. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter and the parties to this
proceedi ng. Sections 120.569 and 120.57, Florida Statutes.

24. Petitioner has the burden to prove by a preponderance
of the evidence that he is entitled to bring this appeal, and if

so, whether he is entitled to the permt he seeks. Departnent of

Transportation v. J.WC. Co., 396 So. 2d 778 (Fla. 1st DCA 1981).

25. Section 120.569, Florida Statutes, states as follows in
pertinent part:

This provisions of this section apply in al
proceedi ngs in which the substanti al
interests of a party are determ ned by an
agency .

26. Section 120.52(12), Florida Statutes, defines a "party"
in pertinent part as foll ows:

(12) Party neans:

(a) Specifically naned persons whose
substantial interests are being determned in
t he proceedi ng.

(b) Any other person who, as a matter of
constitutional right, provision of statute,

or provision of agency regulation, is
entitled to participate in whole or in part
in the proceedi ng, or whose substanti al
interests will be affected by proposed agency
action, and who nekes an appearance as a

party.
27. Before Petitioner can be considered to have a

substantial interest in the outcone of this adm nistrative



proceedi ng and thus be entitled to appear as a party, he nust

show

: 1) that he will suffer injury in fact
which is of sufficient imediacy to entitle
himto a section 120.57 hearing, and 2) that
his substantial injury is of a type or nature
whi ch the proceeding is designed to protect.
The first aspect of the test deals with the
degree of injury. The second deals wth the
nature of the injury.

Agrico Chem cal Co. v. Departnment of Environnental Regul ation,

406 So. 2nd 478 (Fla. 2nd DCA 1981). Petitioner does not have
standing to bring this appeal under the Agrico test.

28. Petitioner has not presented any persuasive evidence
that he has an ownership interest, |egal or equitable, in the
subj ect property. There is no evidence that he is a partner in
3/0 Partners, LLC, or that he is authorized to represent the
partnership. There is no evidence that Petitioner is authorized
to represent the current owner of the subject property.

29. Rule 14-96.002(21), Florida Adm nistrative Code,
defines property owner as "the person holding recorded title to
property abutting the state highway system and ot her persons
hol ding a recorded interest in such property that includes the
right of access."” Petitioner has not proved that he is a
property owner as defined by this rule.

30. Even if Petitioner had proved that he was a proper
party to this proceeding, he has not proved that the subject
property is located a sufficient distance fromthe off ranp of

the 1-10 interchange to satisfy federal regulations or that the

10



proposed driveway woul d not create safety and operati onal

probl ens pursuant to Section 335.181(2) and 335.184(3), Florida
Statutes, Rules 14-96 and 14-97, Florida Adm nistrative Code, and
Title 23, Section 620, Code of Federal Regul ations.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is reconmmended that Respondent enter a Final Oder
di sm ssing Petitioner's appeal for |lack of standing and/or

di sm ssing Petitioner's appeal on its nerits.
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DONE AND ENTERED this 14th day of Decenber, 1998, in

Tal | ahassee, Leon County, Florida.

COPI ES FURNI SHED

Brian F. MG ail, Esquire
Depart ment of Transportation
Mail Station 58

Haydon Burns Buil di ng

605 Suwannee Street

SUZANNE F. HOCD

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 14th day of Decenber, 1998.

Tal | ahassee, Florida 32399-0458

Hugh Al l en Qden
8612 Westvi ew Lane
Pensacol a, Florida 32514

James C. Myers, Agency Cerk
Depart ment of Transportation
Mail Station 58

Haydon Burns Buil di ng

605 Suwannee Street

Tal | ahassee, Florida 32399-0458

Panel a Leslie, General Counsel
Depart ment of Transportation
Mail Station 58

Haydon Burns Buil di ng

605 Suwannee Street

Tal | ahassee, Florida 32399-0458

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS
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Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the Final Oder in this case.
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